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Keeping the Fire Lit: The Law School “Service-Learning” Experience
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Creighton University School of Law

(co-presenter with Professor Cynthia Mertens, Santa Clara University School of Law)

Justice and Jesuit Legal Education: Ways of Thinking About the “More”

I. Post Santa Clara: Reflections on Jesuit Legal Education 


When the Superior General of the Society of Jesus, Rev. Peter-Hans Kolvenbach, S.J., delivered his address on the “The Service of Faith and the Promotion of Justice in American Higher Education,” to those assembled in Santa Clara’s historic mission church in October 6, 2000, he articulated a vision that, in the words of colleague of mine, “upped the ante considerably.” Father Kolvenvach modestly suggested that he wanted to “suggest” what “justice rooted in faith could mean in American Jesuit higher education.” As I listened to Fr. Kolvenbach’s speech and then later eagerly parsed the text, I did not hear nor later find in the text anywhere that Fr. Kolvenbach had granted Jesuit law schools some sort of exemption from the challenges he articulated.


The challenges that Fr. Kolvenbach issued were ones that I had been wrestling with for over thirty five years as a teacher in a Jesuit law school. I wanted very much to take seriously what he had to say and to attempt to implement the goals articulated in the Santa Clara speech. Ideally I would have hoped that I could become something of a catalyst for change in the institutional culture of my law school. But, as veterans of law school teaching can likely attest, “the ordinary religion of the law school” is a powerful, pervasive force and Jesuit law schools have not, and, are not, immune from falling prey to a U.S News and World Report ranking mentality which make the challenges increasingly more difficult. So, while I continue to labor for changes institutionally, and feel at times like the proverbial voice crying out in the wind, I recall the words of Mother Teresa, who, as I remember her words wisely reminded us that  “God doesn’t call us to be successful, but does call us to be faithful.”


From my perspective, the good news is that there is increasing evidence that professors at Jesuit law schools have been responding to Fr. Kolvenbach’s challenge, which, he posed generally as “what justice rooted in faith could mean in American Jesuit higher education.” Becoming now a bit more specific, what might “justice rooted in faith ... mean to American Jesuit legal education”?


While there have been sporadic articles written in the years past about Catholic law school education, and more specifically Jesuit law school education, Fr. Kolvenbach’s talk has seemed to provide  at least some of the momentum for an increasingly focused emphasis on Catholic legal education more generally and Jesuit legal education more specifically. (It is probably true that the recent establishment of two new Catholic law schools – St. Thomas and Ave Maria – has also spurred interest in the topic of what it means to be a Catholic law school.)


In 2004 Professor Amelia Uelmen of Fordham University School of Law published an article in the University of Detroit Mercy Law Review entitled: “An Explicit Connection Between Faith and Justice in Catholic Legal Education: Why Rock the Boat?” At the beginning of her article, Professor Uelmen noted that Catholic law schools might see their unique mission fulfilled if a “small portion of the students devote their careers to public service and the large majority emerge from law school with at least some commitment to pro bono service.” Not so, says Professor Uelmen, for “the heart of the mission of a Catholic law school requires more.”


In the words of Professor Uelmen,

Catholic law schools should aim to provide students with at least the opportunity to reflect on how faith traditions might provide a robust and profound intellectual and cultural resource which can inform commitments to justice while working in any career – even in the course of ordinary day-to-day legal work for large companies.

Professor Uelmen focused emphasis on the explicit as opposed to the implicit connection between faith and justice. In the second part of her article Professor Uelman quoted from Fr. Kolvenbach’s Santa Clara talk, but most of what is discussed in Part Two is a prelude to Part Three of the article – an outline of a “few practical suggestions” as to how to implement a more explicit connection between faith and justice in the law school curriculum, faculty colloquia and programs. Many of the “practical suggestions” outlined emerged from the Fordham University School of Law Institute on Religion, Law and Lawyers’ Work. It is heartening to read that the Fordham University School of Law is taking its Catholic Jesuit mission seriously by the implementation of the types of programs outlined by Professor Uelmen. 


More recently Professor John Breen, a professor at Loyola University Chicago School of Law, published an article in the Loyola University Chicago Law Journal entitled “Justice and Jesuit Legal Education: A Critique.” According to Professor Breen’s analysis, and this is putting it rather simplistically (but I believe accurately), Jesuit law schools “talk the justice” talk, but fail to “walk it.” 


In the rhetoric that Jesuit law schools put out about “justice” education and “service to others,” Professor Breen points out that (many?)(some?) “Jesuit law schools frequently point to the clinical opportunities that they make available to students to demonstrate” their justice commitment. As laudable as law school clinical programs might be (Breen concedes that rendition of legal service to the poor “undoubtedly makes a commitment” to a school’s Jesuit identity), Breen finds that clinical legal programs can hardly be the hallmark of Jesuit legal education since the existence of legal clinics in a law school “is in no way distinctively Catholic or Jesuit.” 


In Part V of his article Professor Breen acknowledges that “The obligation of a Jesuit university to promote justice has many dimensions.” (This point is best illustrated by reviewing the agenda for this Conference.) For Professor Breen, however, the university is first and foremost an intellectual endeavor, and the law school is part of “the intellectual enterprise that defines the university as such.” For Professor Breen this means that the promotion of justice must reach down into the heart of the intellectual work of the law school – the curriculum. For a Jesuit Catholic law school this means that the curriculum must include an exposure to the Catholic intellectual tradition. For Breen, this approach is absolutely essential: “A Jesuit law school that does not require its students to engage in a rigorous examination of justice that includes a serious engagement with the Catholic intellectual tradition will offer a legal education that is ‘distinctive’ in only marginal ways, if at all.”  Lest anyone fail to get his point, Breen ends by stating that “If Jesuit law schools continue to fail to engage the tradition which inspired their creation, then they should cease to go by the name ‘Jesuit’ or ‘Catholic.’”


Professor Breen’s “friendly critique” of Jesuit legal education is a read to be taken seriously by all who desire to see Fr. Kolvenbach’s aspirational goals implemented in Jesuit law school communities – a group that would surely include law school faculty, law school administrators, as well as those to whom law school deans report – vice-presidents or presidents.


While it is true that curricular change within the law school is a notoriously difficult and tricky undertaking (analogies that come to mind are “herding cats” and “moving bodies in a cemetery”), there is some evidence that engaging the Catholic intellectual tradition in the teaching of students and the research of faculty is happening, at least at some Catholic law schools. (The irony is that the most conspicuous examples are in law schools that are not Jesuit).


Thanks to the leadership of Dean Mark Sargent and the Villanova University School of Law, within the world of Catholic legal education there is now a scholarly journal devoted to Catholic Social Teaching. I would assume that Professor Breen would applaud the efforts to highlight Catholic Social Teaching since it is, in my opinion, a necessary component of the Catholic intellectual tradition. Just recently I came across “Mirror of Justice” – a web log “dedicated to Catholic legal theory.” The bloggers on this website are fifteen law professors from across the country, including professors from UCLA and the University of Oklahoma. Of the thirteen affiliated with Catholic law schools, only two are from Jesuit schools – Professor Uelmen (who I have mentioned above) and Fr. Robert Araujo, S.J., of Gonzaga University School of Law. At least for me, Catholic Social Teaching is my explicit link to thinking about justice issues in the context of the Catholic intellectual tradition.  When scholars of the law discuss current legal issues of the day through the lens of Catholic legal theory, I would submit that they are engaging in the kind of “serious engagement with the Catholic intellectual tradition” that Professor Breen advocates. Ideally this discussion would find its way into the classroom and I have sense that in Catholic law schools, those who are committed to Catholic legal theory will find a way to bring it into the classroom. While this is hardly the pervasive approach that Professors Breen or Uelmen advocate, it is a start.


II. Immersion Experiences for Law Students in Third World Countries


Professor Mertens and I have both had the experience of accompanying law students to a third world country for an “immersion experience.” Professor Mertens has written eloquently about her trip in which she accompanied fourteen upper-class law students to El Salvador on an eight–day immersion trip. Her conclusion was that “it was the best educational experience I have provided students in my 29 years of teaching law school and rates as the best professional experience of my career as a lawyer.”


My story is in some ways similar, in other ways different. Like Professor Mertens, I had the opportunity to be a part of an all-university faculty immersion trip. Along with twelve Creighton University faculty and staff members, in January of 1996, I was a part of a “faculty/staff” service retreat to the Dominican Republic. Our destination was the City of Santiago where Creighton University had established, in coordination with a Domincian non-profit entity (CESI), a complex – the so-called “ILAC” Center. (“ILAC” is the acronym for “Institute for Latin American Concern.”) This was my second visit to the ILAC Center; my first journey outside of the United States had been to the ILAC Center in March of 1995, when I had visited my younger daughter who was working in a Creighton undergraduate program located at the ILAC Center. 


As Professor Mertens put it, my faculty immersion trip “was more intense than any of us could have anticipated.” Like Professor Mertens I returned with the same burning desire: A 

“hope to create the opportunity for law students to feel the same passion, the same flame – the need – to make the world a more equitable place.”  My dean at the time was very sympathetic and supportive, and while I made some efforts to find a way to take Creighton law students to the Dominican Republic, my efforts were unavailing. I was upset that every other division of the University had found a way to send Creighton students to the Dominican Republic, but the law school students were being deprived of this incredible opportunity.


In 1999, Larry Raful, my dear friend and colleague, stepped down from the deanship and became a full time faculty member. During his sabbatical year following he went to the Creighton ILAC Center to teach in Creighton’s undergraduate semester abroad program for a ten week period. As a result of this experience, he was determined to return to the Dominican Republic with a group of law students. In the spring semester of 2002, as part of a comparative law course, he organized a spring break trip to the Dominican Republic for seventeen senior law students. A significant portion of the time spent in Santiago would be upon a service project near and dear to the heart of Larry Raful: building a swing set in the poorest barrio of Santiago, a barrio known as Cienfuegos. 


I accompanied Professor Raful’s group to Cienfuegos, serving as support for my friend. We were both incredibly amazed at the reception given us in Cienfuegos – an official welcome replete with prayers, songs, and gracious hospitality shown in various ways despite the language barrier. Our trip was written up in the Creighton Lawyer magazine and at long last, Professor Raful and I had achieved the goal of taking law students to the Dominican Republic for an immersion experience.


In 2003 Professor Raful and I organized a spring break service trip and offered it to law students. This time around we sought to model the experience more closely along the lines of other Creighton programs of a similar nature. The program was billed as a “faith based” service trip that would require of the students some preparation time in which students would learn more of the ILAC mission and history, the history and culture of the Dominican Republic, and something of Ignatian spirituality and liberation theology.  This trip was not offered a part of a course; however, Professor Raful offered to option of students obtaining credit through independent research projects. 


 Larry and I, along with six students, went back to Cienfuegos to move the playground equipment to the site of a newly built school, and we had the opportunity to attend Mass in Cienfuegos on our first full day in Santiago. Professor Raful and I arranged a variety of experiences for the students: visiting a local jail; going to a prosecutorial office specializing in domestic violence; taking a tour of a “zona” factory in the free trade zone; taking a day long journey to the capitol – Santo Domingo – where we met the Chief Justice and the Attorney General. Perhaps the highlight of the trip was an afternoon visit to a Haitian batey, where the students saw first hand how the poorest of the poor – aliens in a foreign land – struggle and survive. It was for me, and for the students, an intense experience that included time for reflection and a day at the end of the week to relax at a beautiful North Shore beach resort. 


When I read of Professor Mertens’ concluding statements as to her experience taking students to El Salvador, I could identify in a very deep and personal way with what she and her students had experienced: “an experience that changed the life of every student who participated.”  I cannot improve on the eloquence with which Professor Mertens concluded her article in the Bannan Center publication “Explore”:

The law school, the profession, and the community will benefit from the perspective that these students will bring to their courses and eventually to the practice of law. These students, like many of the students who work at the law center, feel the same passion, the same flame – the burning need – to do something to make our world a better, safer, more equitable place.


III. An “Emotional Response” to Justice?


When I had the once-in-a -lifetime opportunity to offer some of my own perspectives on Jesuit education at the Creighton University mid-year commencement in December of 2001, I quoted from Fr. Kolvenbach’s 2000 Santa Clara speech, and emphasized that, according to Fr. Kolvenbach, “the real measure of our Jesuit universities lies in who our students become.” I also quoted Fr. Kolvenbach to the effect that “Tomorrow’s whole person must have ... a well educated solidarity.” I then quoted for what was then, and still is for me today, the most significant and challenging portion of Fr. Kolvenbach’s talk:

We must therefore raise our Jesuit educational standard to ‘educate the whole person of solidarity for the real world.’ Solidarity is learned through ‘contact’ rather than through ‘concepts,’ as the Holy Father [has said]. When the heart is touched by direct experience, the mind may be challenged to change. Personal involvement with innocent suffering, with the injustice others suffer, is the catalyst for solidarity, which gives rises to intellectual inquiry and moral reflection.


Professor Breen, in the article previously referred to, has some very specific and rather strong words about clinical legal education and a Jesuit law school’s commitment to the promotion of justice. According to Breen, “clinical instruction does not teach students how to think about justice. It encourages an affective rather than an analytic approach to situations involving injustice.”  Breen goes to quote the language from the Kolvenbach talk that I have quoted above and responds that

The problem with this message is not that it is wrong, but that is insufficient. It does not promote justice as it does promote an emotional response to injustice. Still, where a matter is in any way complicated empathy is no substitute for critical thinking. By stressing ‘contact’ with the victims of injustice, students are unprepared to think through, in a rigorous fashion, the complex kinds of moral questions they will encounter later in practice.

(A footnote in Breen’s article at this point cites to another commentator who critiqued the Kolvenbach speech for not discussing “the kind of curriculum and courses that would help understand the meaning of justice, solidarity and the common good.”)


I have the sense that the critical comments Breen has made about clinical legal education might also be directed at the types of programs that Professor Mertens and I are advocating. I will attempt to offer my comments and perspectives on the criticisms that Breen has voiced. 


My first reaction to Breen’s comments is to quote from Holmes’ famous statement in The Common Law: “The life of the law has not been logic; it has been experience.” It was experience, that in my judgment, produced a body of law known as equity. All of the legal formalism in the world – based upon reason and logic – proved insufficient in the development of the common law, which Holmes acknowledged. Equity has traditionally been thought of as giving “life” to the law, or perhaps, injecting more “justice” into the law. No one can gainsay the importance of the “analytic” approach to the study of law – indeed it is acknowledged as essential. As a teacher of property and trusts and estates, I have the duty to instruct my students in the analytic approach, which I do and which I take very seriously. By the time law students reach the latter half of their law school careers, I would hope that students have learned this “analytic” approach, with its emphasis on “critical thinking.”


Although I take some exception to what Breen has to say in regard to clinical instruction (and presumably, immersion experiences), I don’t necessarily disagree with his main thesis. As a matter of fact I tend to share with Breen the conviction that the “duty to engage the Catholic intellectual tradition” within the context of the curriculum and classroom is essential. Professor Breen’s critique is exactly the type of discussion/debate that ought to going on within the fourteen Jesuit law schools. 


What I would hope would not happen is for the discussion/debate about justice education in Jesuit law schools to devolve into a debate among those who emphasize the priority of formal classroom instruction in the Catholic intellectual tradition versus those who advocate an experiential learning approach. I would advocate a “both/and” approach if the Jesuit law school, ever mindful of the “more,” is seriously engaged in responding to Fr. Kolvenbach’s proclaimed ideals as to the “service of faith and promotion of justice.”


My view is that the serving learning/immersion experience approach must be built upon an intellectual foundation and must include opportunity for reflection. In other words, at one level I do agree with Professor Breen, that “empathy is no substitute for critical thinking.” In taking law students to the Dominican Republic, I believe it is critical to prepare the students with some measure of formal instruction, whether it be history, philosophy, language, theology or law. The divide between First and Third World cultures is enormous and some degree of formal instruction helps ease students in the jarring experience of being “parachuted” into the midst of a Third World culture, totally unlike anything they might have experienced in their lives.


Third World immersion experiences are going to produce strong emotional response in the students. Time set aside for reflection – built into the structure of the program -- provides an incredible teaching moment for faculty supervisors. The question typically arises at the end of such experiences: What now? Where do I go from here with this experience? How does my faith fit into all of this? How will this experience change the way I live my life? Faculty supervisors can promote the dialogue and offer ideas. The opportunity for reflection on the shared experience presents a unique “teaching moment” that goes well beyond the intellectual exercise that law students traditionally engage in. Faculty supervisors who are eager to pursue the “more” can easily move the conversation to a dialogue focusing upon the concept of “vocation,” of which Professor Jerry Organ has written so eloquently about.  Professor Organ’s article in the Journal of Catholic Social Thought emphasizes the notion of “multiple vocations” for a lawyer and notes that a Catholic law school can encourage or foster a culture of multiple vocations by a variety  of ways, one of which could certainly be an immersion trip to a Third World country. 
 


My experience in the field of mediation gives me an additional basis to take issue with what some of what Breen has written, specifically, in regard to a student’s “emotional response” to justice and the somewhat disparaging remark made about “empathy”). (“Still, where a matter is in any way complicated, empathy is no substitute for critical thinking.”)


Again, at a certain level, I can agree with the point that Breen is making. A very prominent mediator has written that:

If you have no passion, you have no heart.


If all you have is passion, you have no brain.


After fifteen years of work and study in the field of mediation and after spending the last eight years seriously engaging law students in the facilitative, interest-based model of mediation, I believe that there is more to being a well-rounded lawyer than thinking critically.  Training students in the facilitative, interest-based style of mediation can go along way in helping students understand what it means to be a “counselor at law.” My mediation training background convinces me that empathy alone will not make one a good mediator. On the other hand, I would argue that training law students to be vigorous advocates does not necessarily make them well-rounded, competent lawyers.


In training law students to be advocates, as the traditional law school curriculum tends to do, I find that the “adversarial” approach to justice neglects the human side of lawyering.  I am concerned that all the emphasis in the traditional curriculum on reasoned analysis fails to provide the proper balance for law students to develop their so-called “EQ” skills (“EQ” (the subject of Daniel Goleman’s pioneering book) refers to “emotional intelligence” skills, as opposed to the “IQ” skills). Professor Susan Daicoff’s recently published book on the legal profession (“Lawyer, Know Thyself”) cites numerous psychological studies on the personality strengths and weaknesses of lawyers and the assessment is fairly grim and daunting. For those of us in legal education, this work is even more alarming in regard to the mental health and well-being of the law student populace.


In the last couple of years Professor Larry Krieger of Florida State University School of Law has been facilitating an on-going on line dialogue under the rubric of “humanizing legal education.” Those participating in the “humanizing legal education” movement share a concern that that law schools nationally have generally been oblivious to the mental health and well being of our students in stressing an adversarial model of justice. The mind-numbing vortex that is the “ordinary religion of the law school” produces stress that overwhelms students leaving them confused, anxious, concerned and physically debilitated. (Professor Krieger has provided a wonderful resource for students in a pamphlet entitled “The Hidden Sources of Law School Stress – Avoiding the Mistakes that Create Unhappy and Unprofessional Lawyers.”)


In my concluding remarks I want to call attention to one aspect of Jesuit education that Fr. Kolvenbach’s talk did not address specifically within the context of “justice education”: cura personalis.  If indeed the Jesuit law schools are to be true to the hallmarks of Jesuit education, they must certainly, in my opinion, be judged in the manner in which they care for their students – care for them in the “whole person” sense.


Providing an immersion experience for a law student – which has the potential to be a life-changing experience – is a way of caring for the students in a very deep and personal way. If indeed the measure of our success is in what our students become and immersion experiences offer an opportunity for a deep and rich experience that can change the lives of students and the way in which they lead their lives, shouldn’t Jesuit law schools be exploring that opportunity? Shouldn’t Jesuit law schools be exploring the ways in which Jesuit law schools might collaborate in providing these opportunities? Shouldn’t Jesuit law school conferences be organized as a way of responding to Fr. Kolvenbach’s call? I would say yes, but I realize that university and law school administrators have competing priorities particularly in this era in which U.S. News and World Report rankings have assumed (false) god-like status. 


There should be, in my humble opinion, something special about Jesuit law schools, and each Jesuit law school might emphasize different aspects of what it means to be a Jesuit law school. Professor Mertens and I believe that immersion trips to Third World countries are one way to be faithful to our calling as an institution of higher education in the Jesuit tradition and more importantly, an incredible opportunity for law students to “have their hearts touched by direct experience.”

